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NOTES
THE LEGALITY OF THE ARMS EMBARGO REPEAL
The President's appeal to Congress to repeal the arms
embargo has provoked a sharp discussion on the legality of a
repeal of an embargo on arms and munitions after the outbreak
of war, with particular reference, of course, to the present war
between France and England and Germany.' The discussion
revealed an extraordinary confusion of thought. A brief
examination of the question may not be without value.
Few international lawyers any longer hold to the view that
the neutral government may not change its regulations during
the course of the war. The Harvard Research Committee in its
comments on its Draft Convention on Rights and Duties of
Neutral States in Naval and Aerial War correctly summarizes
the principle and the practice when it states: "The practice of
States does not indicate the existence of a belief in any general
legal principle which would require a neutral State to adopt all
its neutrality regulations before war breaks out and to maintain
them without modification during the course of the war.''2
Instances of changes in neutrality regulations during the course
of a war are numerous. The Harvard Research Committee cites
a large number of cases.8 It would be 'an absurd principle
which would deny the neutral the right to change its regulations
while recognizing this right in belligerents.
The question then resolves itself to this: What changes in
neutral regulations are permissible and what changes are not?
It has been frequently asserted and some governments have
maintained that neutral regulations may be changed if the result
is a tightening and not a relaxation of existing rules.4 But it
will have to be admitted at once that not every tightening of the
rules during the course of the war is permissible. The imposi'See the New York Times during the first weeks of the debate on
the Neutrality Act in Congress. The Times published scores of "Letters
to the Editor" on the subject.
2Supplement, section to the American Journalof InternationalLaw,
Vol. 33, Number 3, July, 1939, p. 31.
2Ibid.,
pp. 320-328.
4
1bid., pp. 322-325.
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tion of an embargo by the United States wlhie it was a neutral
during the World War would have been a change of regulations
in the direction of greater strictness, but it would have been an
unneutral act nevertheless. Secretary Bryan in rejecting the
German demand for an arms embargo stated: ".... that any
change in its own laws of neutrality during the progress of a
war which would affect unequally the relations of the United
States with the nations at war would be an unjustifiable departure from the principle of strict neutrality by which it has consistently sought to direct its actions . . ."5 Secretary Bryan's
position was much too sweeping and missed the essential points.
If his statement is correct, neutral governments could make
few, if any changes in their regulations during the course of the
war, for very few changes in regulations would affect equally the
relation of the neutral to the belligerent nations. The imposition of an arms embargo during the World War would have
been illegal not because it would have affected unequally the
relations of the United States with the nations at war but
because it would have done this in a very special manner. It
would largely have nullifled the work of the British navy in
winning mastery over the seas during the course of the war.
Any neutral regulation which has the effect of nullifying the
naval or military victories of one of the belligerents or depriving
the belligerents of the full fruits thereof, is, of course, an
unneutral, an illegal changing of the rules.
The Netherlands government during the World War was
pressed by Great Britain and France to repeal a regulation it
had adopted at the beginning of the war. The Netherlands
government had assimilated belligerent armed merchantmen
to warships and denied them admission to Dutch ports and
waters. 6 Mr. Loudon, the Netherlands Minister for Foreign
Affairs, justified the refusal of his government to revoke the
5 Note of April 21, 1915. "Diplomatic Correspondence Between the
United States and Belligerent Governments Relating to Neutral Rights

and Commerce."

Supplement, American Journal of Internationa7Law,

Vol. 9, July, 1915, pp. 127-129.
6By an early royal decree (July 30, 1914) the regulation applied
to all foreign warships and assimilated vessels. The pertinent regulations laid down in the Proclamation of Neutrality, issued August 5,
1914, naturally applied only to belligerent craft.

K. L. J.-8
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regulation in a carefully worded reply. The relevant part of
Mr. Loudon's note is as follows:
"Nothing could be more contrary to the very principle of neutrality
than to revoke during the course of a war, and at the demand of one
of the belligerents, a rule of neutrality which, owing to the course of
events, whatever they may be, proves to be disadvantageous to that
belligerent only.
"This revocation would unquestionably assume the character of a
favor, and would consequently be incompatible with the impartiality
which is the distinctive feature of neutrality.
"... Your Excellency's government will further recognize that
it was the British delegates who, at the Second Peace Conference, laid
particular stress on the fact that the English doctrine does not admit
that a State has the right of modifying its rules of neutrality in the
course of war, except with a view to rendering them more strict.
(Actes, Vol. I, p. 326; Vol. III, p. 621.)" '1

It will be noted that Loudon laid down two conditions
which would make a change in neutral regulations illegal, and
refers to a third one. First of all, the rule must not be changed
at the demand of one of the belligerents, for the change in the
rule would then "assume the character of a favor" which is
incompatible with the impartiality required of neutral conduct.
Secondly, a rule adopted at the beginning of the war may not
be changed during the war if that rule as a result of "the course
of events" proves disadvantageous to one of the belligerents.
As far as armed merchantmen were concerned the regulation
was not a great handicap to either party of belligerents during
the early months of the war, but with the Allied mastery of the
seas and the development of submarine warfare the situation
changed. The regulation naturally handicapped the British
a great deal while it affected the Germans hardly at all. This
is a very important point in the position in the Netherlands
government which is sometimes overlooked. 8 The clear implications of Loudon's argument is that if for reasons of domestic
policy it had wished to repeal the regulation, the Netherlands
government could have done so if the course of events had not
been such as to make the repeal especially advantageous to one
belligerent, namely, the belligerent demanding the repeal.
7

Dutch White Book, "Diplomatieke Bescheiden Betreffende de
Toelating van Bewapende Handeslvaartuigen der Oorlogvoerenden en
Onzijdigen Binnen het Nederlandsche Rechtsgebied". The Hague, 1917,
pp. 5-6. See also Vandenbosch, Neutrality of the Netherlands During
the World War, pp. 117-122.
"The Harvard Research Committee leaves out the two important
phrases, "owing to the course of events, whatever they may be", from
its quotation of the Dutch note. Op. cit., p. 325.
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The Netherlands foreign minister brings the argument of
the illegality of relaxations of neutral regulations into the note
but he does not make it his own. He refers to it as an "English
doctrine". He uses it against the British government without
expressing acceptance or rejection of it.
What about the legality of the repeal of the United States
arms embargo? Neither party of belligerents asked for repeal.
It is not done at the behest of one belligerent. The initiative
came from our own government. There is no yielding to the
demands of one belligerent.
Nor has there occurred any material change in the relative
position of the parties from the opening of the war until the
present, so far as the operation of the arms embargo is concerned. Great Britain and France had control of the seas from
the beginning, and that control has not been broken. If it is
argued that the recent German successes cast some doubt on
the ability of Great Britain to maintain control of the seas it
may be replied that any slackening of British control due to
German successes would tend to reduce the advantages to
Britain and France of the repeal of the arms embargo, or in
other words, to equalize the advantages as between the two
parties of belligerents. But Germany has no grounds of complaint even as things stand. She is not robbed of the fruits of
any victories won by her armed forces. She is merely losing an
advantage which she did nothing to acquire. As far as the
embargo is concerned the belligerents stand just where they
stood at the moment the war began. The repeal will not neutralize any advantages which eitber belligerent won by force of
arms. If the repeal of the embargo does favor one belligerent,
it does not do so at the expense of the other.
Assuming that it is a rule of international law that neutral
regulations may not be relaxed but only tightened, still the
repeal of the arms embargo does not stand condemned as illegal.'The repeal of the arms embargo is not an isolated act, it is part
of a drastic change in the existing Neutrality Act, and the
whole change is not in the direction of relhxation but rather a
drastic tightening of our neutrality iegfilations. Indeed, the
revised act makes even trade in non-military goods more difficult
than in peace time. The revised act constitutes the most sweeping restriction ever imposed upon itself by a neutral state.
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It has been asserted 9 that the repeal would be illegal because
of the motives behind it. The motives of the people advocating
repeal and of the President, of Secretary Hull and of the members of Congress who favor repeal, are mixed. Advocates of
repeal have different reasons for taking the position they do;
individuals may have several reasons for wishing to see the
embargo repealed. Among these reasons may be found the following: Doubt as to its enforceability; a conviction that the
embargo is unneutral because it handicaps the Allies; fear that
the embargo will not help to keep the United States out of war
but lead to American involvement; a conviction that an embargo
on arms and munitions but not on essential military supplies
like-oil, cotton and scrap iron is logically indefensible, etc.
But the motives for changing the regulation have no bearing on the question of its legality. A state may conceivably
remain neutral to aid a belligerent, believing that it can in this
way aid the particular belligerent more than by entering the
war on its side. That motive would not necessarily make that
state unneutral. Neutrality is a matter of rigidly observing the
rules laid down by international law for the conduct of a neutral
government. If the neutral government commits no act which
the rules of international law forbids and does not fail to perform the duties required of neutrals by international law, that
government is neutral, regardless of the reasons motivating its
neutrality.
A. VmmmDmEBOSca

I See letter of Charles Cheney Hyde and Philip C. Jessup in the
New York Times of September 21, 1939.

